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UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT 

In re Terrorist Attacks of September 11, 2001, Plaintiffs,  : 

          : 

Petitioners : 

------------------------------------------------------------------------------: 

ORDER 

 

And now, on this ____th day of ________________, 2010, upon reviewing 

the Emergency Petition of In Re Terrorist Attacks Of September 11, 2001 

Plaintiffs for a Writ of Mandamus Ordering the Hon. George C. Daniels to 

Surrender This Case, Or, in the Alternative, for the Assignment Committee of the 

Southern District of New York to Transfer This Matter, it is hereby ORDERED 

that the Hon. George B. Daniels is directed to surrender control of this multidistrict 

proceeding, pursuant to the Rules of the Southern District of New York for the 

Division of Business Among District Judges, so that the Assignment Committee of 

the Southern District of New York may reassign this case in order to advance this 

litigation efficiently to resolution. 

 

__________________________________ 

United States Circuit Judge  
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Insurance Association, and Homeland Insurance Company of New York are 

members of the One Beacon Insurance Group.  Appellants' parent organization, 

White Mountains Insurance Group, a publicly traded corporation, owns more than 

10% of their stock. 

Petitioners Crum & Forster Indemnity Company, North River Insurance 

Company, United States Fire Insurance Company, Seneca Insurance Company, 

and TIG Insurance Company are members of the Fairfax Financial 

Group.  Appellants' parent organization, Fairfax Financial Holdings Ltd, a publicly 

traded corporation, owns more than 10% of their stock. 

Petitioners American Alternative Insurance Corporation, Great Lakes 

Reinsurance U.K. PLC, and The Princeton Excess and Surplus Lines Insurance 

Company are members of the Munich Re Group.  Appellants' parent organization, 

Muenchener Rueckversicherungs, a publicly traded corporation, owns more than 

10% of their stock. 

Petitioners Allstate Insurance Company is a member of The Allstate 

Insurance Group.  Allstate Insurance Company is wholly owned by The Allstate 

Corporation, a publicly traded corporation. 

Petitioners Boston Old Colony Insurance Company, Continental Insurance 

Company, Commercial Insurance Company of Newark, NJ, CNA Casualty of 

California, Continental Insurance Company of New Jersey, Fidelity and Casualty 
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Company of New York, Glens Falls Insurance Company, and National Ben 

Franklin Insurance Company of Illinois are members of the CNA Insurance 

Companies.  Appellants' parent organization, the CNA Financial Corporation, a 

publicly traded corporation, owns more than 10% of their stock. 

Petitioner Hiscox Dedicated Corporation Member, Ltd. is a member of 

Lloyds' Syndicate 33. 

Petitioner ACE American Insurance Company, ACE Capital V Ltd for itself 

and as representative of all subscribing underwriters for ACE Global Markets 

Syndicate 2488, ACE Bermuda Insurance Ltd, ACE INA (Canada), ACE 

Indemnity Insurance Company, ACE Insurance SA-NV, ACE Property & Casualty 

Insurance Company, Atlantic Employers Insurance Company, Bankers Standard 

Insurance Company, Indemnity Insurance Company of North America, Insurance 

Company of North America, Westchester Fire Insurance Company, Westchester 

Surplus Lines Insurance Company, and Pacific Employers Insurance Company are 

members of ACE INA Group.  Appellants' parent organization, ACE Limited, a 

publicly traded corporation, owns more than 10% of their stock. 

Petitioner Woburn Insurance Ltd. is a captive insurance company, wholly 

owned by Viacom Inc. 

Petitioners AXA Corporate Solutions Assurance, AXA Corporate Solutions 

Insurance Company, AXA Corporate Solutions Assurance UK Branch, AXA 
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Corporate Solutions Assurance (Canada), AXA RE Asia Pacific Pte.  Limited, 

AXA RE, AXA RE Canadian Branch, AXA RE UK Plc., AXA Corporate 

Solutions Reinsurance Company, AXA Art Insurance Corporation, SPS 

Reassurance, AXA Re Madeira Branch, Compagnie Gererale de Reinsurance de 

Monte Carlo, AXA Versicherung AG, AXA Cessions and AXA Global Risks UK, 

Ltd. are members of the AXA Group.  Appellants' parent organization, AXA 

Group, a publicly traded corporation, owns more than 10% of their stock. 

Petitioners Pacific Employers Insurance Company, Indemnity Insurance 

Company of North America, and ACE American Insurance Company are members 

of ACE INA Group. Appellants’ parent organization, ACE Limited, a publicly 

traded corporation, owns more than 10% of their stock. 

Petitioners Vigilant Insurance Company, Pacific Indemnity Company, and 

Federal Insurance Company are members of the Chubb Group of Insurance 

Companies. Petitioners’ parent organization, Chubb Corporation, a publicly traded 

corporation, owns more than 10% of their stock. 

Respectfully submitted, 

Dated: June 3, 2010       BY:  __/s/_______________________ 

/s/       
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Ronald L. Motley, Co-Chair Plaintiffs’ 

Executive Committee for Wrongful Death 

and Personal Injury Claims 

Jodi Westbrook Flowers 

Michael Elsner 

Robert T. Haefele 

rhaefele@motleyrice.com 

Vincent I. Parrett 

MOTLEY RICE LLC 

28 Bridgeside Boulevard 

P.O. Box 1792 

Mount Pleasant, South Carolina 29465 

Tel: (843) 216-9000 

 

Sean P. Carter, Co-Chair Plaintiffs’ 

Executive Committee for Commercial 

Claims 

scarter@cozen.com  

Stephen A. Cozen  

Adam C. Bonin 

COZEN O’CONNOR 

1900 Market Street 

Philadelphia, PA 19103 

Tel: (215) 665-2000 

Fax: (215) 665-2013 

 

Paul J. Hanly, Jr.  

Jayne Conroy  

Andrea Bierstein  

abierstein@hanlyconroy.com  

HANLY CONROY BIERSTEIN 

SHERIDAN FISHER & HAYES, LLP 

112 Madison Avenue 

New York, NY 10016 

Tel: (212) 784-6400 

Fax: (212) 213-5949 

 

Jerry S. Goldman 

jgoldman@andersonkill.com  
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ANDERSON KILL & OLICK, P.C. 

1251 Avenue of the Americas, 42nd Floor 

New York, N.Y. 10020-1182 

Telephone: (212) 278-1498 

Fax: (212) 278-1733 

 
 



 

 

UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT 

In re Terrorist Attacks of September 11, 2001, Plaintiffs,  : 

          : 

Petitioners : 

------------------------------------------------------------------------------: 

EMERGENCY PETITION OF  

IN RE TERRORIST ATTACKS OF SEPTEMBER 11, 2001 PLAINTIFFS 

FOR A WRIT OF MANDAMUS ORDERING THE HON. GEORGE C. 

DANIELS TO SURRENDER THIS CASE, OR, IN THE ALTERNATIVE, 

FOR THE ASSIGNMENT COMMITTEE OF THE SOUTHERN DISTRICT 

OF NEW YORK TO TRANSFER THIS MATTER. 

Almost ten years after the horrific attacks of September 11, 2001, and nearly 

eight years after Petitioners
1
 initiated civil litigation against those alleged to have 

provided material support to enable al Qaeda to carry out the Attacks, the family 

members of those murdered and other injured plaintiffs find themselves trapped in 

a Kafkaesque procedural abyss.  In the three years since the assignment of this 

MDL proceeding to the Hon. George C. Daniels following the death of the Hon. 

Richard Conway Casey in early 2007, the district court has yet to rule on nearly 

100 preliminary Rule 12 motions to dismiss, the vast majority of which were fully 

briefed by 2005 and urgently required resolution at the time of the 2007 

reassignment.  Further, the district court has held only four case management 

conferences in the past three years in this most important and tragic matter, 

effectively suspending the litigation brought by the September 11 Plaintiffs and 

immunizing those alleged to have sponsored the Attacks from having to answer for 

their conduct in this nation’s courts.  Simply stated, nearly seven years since the 

                                                 
1
 Petitioners are identified in the attached Corporate Disclosure Statement. 
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creation of this MDL (and three years since its reassignment to the presiding 

judge), the vast majority of the claims in the MDL have not advanced beyond 

initial briefing on preliminary Rule 12 motions to dismiss. 

During the three year period this litigation has been paralyzed, the 

predictable and foreseeable deaths of key defendants and deterioration of evidence 

and witness memory have continued to erode the truth-determining capacity of the 

courts and integrity of the judicial process itself.  In addition, the continuing 

procedural morass has resulted in a massive waste of the parties’ time and of 

resources.  Unfortunately, the diligent efforts of the parties to provide the district 

court with proposals concerning the issues most urgently requiring the district 

court’s prompt resolution, and case management tools that would assist the district 

court in advancing this MDL, have provided no relief.    

As a result of the delays and prejudice already encountered, and the scope of 

the proceedings which remain to be completed, this case stands at a precipice.  

There now exists an urgent need for efficient case management far greater than that 

which existed in 2004 when the Judicial Panel on Multidistrict Litigation 

consolidated the 9/11 Plaintiffs’ claims to promote the efficient resolution of this 

litigation. This urgency arises not only from the critical need to vindicate the rights 

of the parties and preserve the integrity of the judicial process, but also from the 

compelling public interest in the historic events and conduct which give rise to 

these claims.  Important aspects of this nation’s national security policy, as 

embodied by Congress’ creation of a civil cause of action under the Anti-terrorism 

Act to sanction and combat the sponsorship of terrorism, are at stake as well.  At 

this juncture, these interests can be served only through the active management of 
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this litigation by a judge with a proven record in effectively managing complex 

MDL proceedings.   

As the record makes clear, this MDL has proven unwieldy to this point, and 

immediate action is needed.  Indeed, the resolution of the many pending Rule 12 

motions to dismiss will only serve to increase the procedural complexity of this 

MDL, given the pleading amendments, renewed motions to dismiss, jurisdictional 

and merits discovery, appeals and other initiatives that would necessarily follow.  

Given these complexities, only a judge with unique skill and experience in the 

management of complex MDL proceedings will be able to advance this litigation 

efficiently to resolution.   

Therefore, in order to protect the vital interests at stake, including the right 

of the September 11 Plaintiffs to full access to court, and to “secure the just, 

speedy, and inexpensive determination of every action and proceeding” for all 

parties in the manner envisioned by the Federal Rules of Civil Procedure and the 

precepts governing multidistrict litigation, Petitioners respectfully request that this 

Court take decisive action to facilitate the transfer of this MDL to a judge with a 

proven track record in the management of complex MDL proceedings.   

I. RELIEF SOUGHT 

Petitioners – including family members of those who died in the terrorist 

attacks of September 11, 2001, individuals who survived the attacks, and 

businesses whose property and business interests were destroyed -- seek a writ of 

mandamus ordering the presiding district court judge in the interests of justice and 

sound judicial administration to relinquish control of In re Terrorist Attacks of 

September 11, 2001, 03-MDL-1570, pursuant to Rule 19 of the Rules for the 
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Division of Business Among District Judges for the Southern District of New 

York, so that the Assignment Committee of the Southern District of New York 

may reassign the matter to a judge with the unique experience necessary to bring 

order to this long-stalled multi-district litigation.   

In the alternative, Petitioners seek mandamus as to the Assignment 

Committee itself so that it will execute its powers under Rule 19 for the Rules for 

the Division of Business Among District Judges to transfer cases “in the event of 

… the build up of an excessive backlog” to any remaining active or senior judge in 

the Southern District who is “willing and able to undertake” this litigation. 

The facts unfortunately speak for themselves.  Nearly 100 preliminary Rule 

12 motions to dismiss have been fully briefed and pending since 2005, many of 

which were in fact ripe for resolution before the end of 2004.  Since assuming the 

management of this MDL in April 2007, the presiding district court judge has held 

only four case management conferences – June 36, 2007, September 15, 2008, July 

15, 2009 and April 15, 2010.   As to the vast majority of the claims advanced in 

this MDL, no progress has been made for many years, and the litigation remains 

mired in the preliminary motion to dismiss phase.  In order to provide long-awaited 

redress to the family members of those killed and others injured by the September 

11
th
 Attacks, this litigation must be transferred to a judge with the experience and 

vision necessary to bring order to this proceeding.   

The issue presented by this Petition does not concern the merits of any 

substantive or procedural decisions rendered by the presiding district court judge – 

to the contrary, the problem is that as a practical matter there have been none.  

Indeed, of the nearly 100 preliminary Rule 12 motions to dismiss pending when 
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the case was transferred to the presiding district court judge in April 2007, the 

district court has ruled only on two, both involving discrete issues that did not 

touch upon the substantive legal standards under Fed. R. Civ. P. 12 at the heart of 

the nearly 100 remaining motions to dismiss.   

II. ISSUE PRESENTED 

This petition for a writ of mandamus presents the issue of whether this Court 

of Appeals should exercise its authority to compel reassignment of a multi-district 

consolidated litigation proceeding arising from the September 11
th

 Attacks where 

the underlying proceedings have been pending for eight years, nearly 100 

preliminary motions to dismiss have been pending for nearly five years, the claims 

against the majority of the defendants have not proceeded beyond briefing on 

preliminary Rule 12 motions and plaintiffs already have suffered severe prejudice 

due to the delays.  Petitioners respectfully submit that these circumstances 

contravene in the most fundamental sense the provisions of Fed. R. Civ. P. 1 

(“[The Federal Rules] shall be construed and administered to secure the just, 

speedy, and inexpensive determination of every action and proceeding”) and 28 

U.S.C. § 1407 (authorizing transfer and consolidation of multi-district proceedings 

involving common questions of fact “to promote the just and efficient conduct of 

such actions”), and threaten the integrity of the judicial process.  

III. FACTS NECESSARY FOR THE ISSUANCE OF THE WRIT 

A. The Gravamen of the Litigation 

In these lawsuits, Petitioners seek to hold accountable the individuals, 

financial institutions, businesses, and ostensible charities that knowingly sponsored 

al Qaeda and provided the means for it to carry out its devastating attacks against 
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the United States.  Without this material support, the al Qaeda terrorists could not 

have planned and successfully carried out their attacks.  Plaintiffs assert causes of 

action under federal statutory causes of action, common law causes of action, and 

causes of action arising under federal common law for violation of international 

law.  As this Court previously observed in relation to Petitioners’ appeals from 

rulings issued by Judge Casey in 2005 (the last decisions issued by the district 

court on the substantive Rule 12 issues raised by the nearly 100 motions to dismiss 

filed in the preliminary stages of this litigation), Petitioners’ complaints offer “a 

wealth of detail (conscientiously cited to published and unpublished sources)” in 

support of the asserted claims.   

The basic principle underlying these lawsuits has been eloquently stated by 

the Seventh Circuit: “[T]here would not be a trigger to pull or a bomb to blow up 

without the resources to acquire such tools of terrorism and to bankroll the persons 

who actually commit the violence.” Boim v Quranic Literacy Institute, 291 F.3d 

1000, 1021 (7th Cir. 2002), aff’d en banc, 549 F.3d 685 (7th Cir. 2008).   In light 

of the essential and primary role terror sponsors play in making terrorist attacks 

possible, Petitioners seek through this litigation to sanction and deter the 

sponsorship of terrorism against the United States from abroad, consistent with 

Congress’ view that civil suits against terror sponsors should play an important 

role in America’s broader national security strategy to prevent terrorism.   

B. The Structure of the Litigation 

The various actions that comprise this multi-district proceeding are 

summarized in a chart attached as Exhibit A.  
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By way of further background, the Burnett and Ashton cases are brought on 

behalf of family members of those who died on September 11 as well as survivors 

who were injured in the attacks; the Burnett case includes 5,312 such plaintiffs, 

while Ashton is brought by 2,664 individual plaintiffs. The three O’Neill cases, 

two of which are pled as class actions, are brought on behalf of the family of John 

P. O’Neill, Sr., the FBI agent who led the national security division of the FBI’s 

flagship New York office, and then, after retiring from the Bureau, was killed on 

September 11, while serving as director of security for the World Trade Center.  

The Federal Insurance, Pacific Employers Insurance, Vigilant Insurance, 

Continental Casualty, and New York Marine and General Insurance cases are 

brought on behalf of insurance companies that paid billions of dollars to insured 

victims of the attacks. The Euro Brokers and Cantor Fitzgerald cases are brought 

by businesses whose offices in the Towers were destroyed in the attacks. 

Approximately 100 defendants have appeared – financial institutions, 

charities, businesses, individuals, and foreign government officials, as well as the 

government of Saudi Arabia. The lead wrongful death and personal injury suits - 

Bumett, and Ashton - were filed in 2002.  The lead action on behalf of commercial 

victims of the Attacks, Federal Insurance, was filed in 2003.  On August 7, 2003, 

defendant Saudi Binladin Group moved the Judicial Panel on Multidistrict 

Litigation (JPML) for transfer and consolidation of all 9/11 terrorism sponsorship 

cases, stressing the need for the efficient management of the litigation.
2
 

                                                 
2
 See Exhibit B, Motion for Consolidation and Transfer. (“For example, 

consolidation of these actions before a single court will eliminate duplicative 

discovery and the issuance of duplicative letters rogatory by multiple courts, 
(cont’d next page…) 
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On December 9, 2003, the JPML issued its order transferring Burnett and 

Havlish to the Southern District of New York and consolidating as MDL 1570, for 

pretrial purposes, Burnett, Ashton, Havlish, Federal Insurance, and three other 

cases then pending, and assigning the consolidated proceeding to Judge Richard 

Conway Casey. See Exhibit C. MDL Transfer Order. Later filed cases were 

thereafter consolidated into the MDL. 

In designating Judge Casey to manage the litigation, the JPML stressed 

Judge Casey’s considerable experience in managing MDL proceedings: “We note 

that Judge Richard C. Casey, before whom the majority of the New York actions 

are pending, is an experienced Section 1407 transferee judge, and we are confident 

in our decision to entrust this important and challenging assignment to a 

distinguished jurist already sitting in the New York district.” Id.   

C. Stagnation of the MDL 

Following the passing of Judge Casey on March 22, 2007, the then-Chief 

Judge of the Southern District of New York assigned the September 11 MDL to 

the Hon. George B. Daniels on April 25, 2007.  At the time of the transfer, 

following several major rulings by Judges Robertson and Casey, approximately 

100 motions to dismiss stood fully briefed and awaiting either oral argument or 

disposition without argument.  The majority of these motions had in fact been fully 

briefed by 2005, and urgently required resolution at the time of the 2007 transfer. 

                                                                                                                        

prevent conflicting pretrial rulings, conserve judicial resources, reduce the costs of 

litigation for the thousands of parties involved, and allow the cases to proceed 

more efficiently.”) 
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From the inception of Judge Daniels’ handling of this litigation, both 

Plaintiffs and Defendants have consistently and repeatedly urged the court to take 

action on these long-pending Rule 12 motions to dismiss as its first priority.  

Instead, in the three years he has been presiding over this MDL, the district court 

judge has ruled upon only two motions to dismiss – a single sentence order 

denying one motion to dismiss on August 2, 2007,
3
 and a four-page order docketed 

on January 5, 2009, granting a motion to dismiss in a pro se plaintiff’s lingering 

suit against a defendant no longer being sued by any other plaintiff in the MDL.
4
 In 

these three years, the district court has held only four case management 

conferences, despite the explicit recommendation in the Federal Judicial Center’s 

Manual on Complex Litigation that “Conferences following the initial conference 

help the judge to monitor the progress of the case and to address problems as they 

arise….  On-the-record conferences will minimize later disagreements, particularly 

if the judge anticipates issuing oral directions or rulings.” Federal Judicial Center, 

Manual on Complex Litigation, 4th, § 11.22.  

1. The Parties’ Unsuccessful Efforts to Obtain Rulings on the 

Long Pending Motions to Dismiss and Regular Case 

Management Conferences 

From the date of the transfer of the MDL to the presiding district judge, both 

Plaintiffs and Defendants have repeatedly stressed the urgent need for the district 

                                                 
3
 Docket #1873, denying the motion to dismiss of Defendant Sana-Bell, Inc., in 

which the defendant had claimed that it no longer existed. 
4
 Docket #2149, dismissing April Gallop v. Riggs National Corp., 04 CV 7281, 

adopting the recommendation of Magistrate Judge Maas which had been issued on 

September 17, 2007, approximately sixteen months earlier.  See Docket #2036. 
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court to expeditiously resolve the many pending motions to dismiss, and strived 

diligently to provide a clear framework for achieving that goal.
5
 In this regard, a 

letter submitted by the Plaintiffs’ Executive Committee (“PEC”) on May 29, 2007 

stressed that the “first priority of this Court” should be resolution of the pending 

motions to dismiss.  See Exhibit D.  The Defendants’ Executive Committee 

(“DEC”) concurred via separate letter, stating that it believed “the Court should 

move ahead to resolve the remaining motions to dismiss…chronologically in the 

order that they were fully briefed.” See Exhibit E, DEC Letter of May 25, 2007.   

To assist the district court in deciding how best to approach the pending 

motions to dismiss, both sides submitted charts identifying the outstanding 

motions, including the dates on which they were filed and actions in which those 

motions were pending.  See Exhibit D, Attachments. Plaintiffs further suggested 

that oral argument with respect to a select number of representative motions would 

be extremely helpful to the district court in familiarizing it with the theories and 

defenses, and thereby promote the efficient resolution of all of the pending motions 

to dismiss.  Id.  Consistent with the Federal Judicial Center’s view that a district 

court’s management of complex litigation should be active and employ regular 

case management conferences as a tool to promote efficiency, Petitioners also 

urged the district court to hold conferences on a regular basis. Id.  

                                                 
5
 Pending motions to dismiss pertain to two general areas: motions seeking 

dismissal on the ground that the pleadings fail to state claims as to which relief 

may be granted, and motions raising challenges as to the court’s jurisdiction – 

specifically, as to persons alleged to have provided money and support to al Qaeda, 

and who are alleged to have thereby directed their conduct at the United States. 
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After receiving the parties’ initial submissions in May 2007, the district 

court requested, and the parties provided, detailed overviews of the procedural 

history of the litigation and the legal and factual issues raised by the pending 

motions to dismiss.
6
 In relation to that process, the parties sought to provide the 

district court with a clear roadmap for the efficient resolution of the pending 

motions to dismiss.  To this end, Plaintiffs provided the district court with a 

supplemental chart in August 2007, grouping by categories the defendants who had 

appeared in the consolidated litigation.  Id.  Plaintiffs proposed that these 

groupings could be used to assist the district court in efficiently resolving the 

remaining motions to dismiss.  Defendants also provided the district court with a 

revised chart in relation to their August 2007 filings, which identified the legal 

defenses raised by each of the pending motions to dismiss.  Id.  These submissions 

provided the district court with a clear snapshot of the litigation and long pending 

motions, and the parties were optimistic that the district court would begin issuing 

decisions on motions within months. 

In the nearly three years that have passed since those submissions, the 

parties have unfailingly reiterated the urgent need for decisions on the pending 

motions to dismiss in every submission to the presiding district court judge 

concerning the management of the MDL, and Petitioners have consistently urged 

the district court to actively manage the MDL through regular case management 

conferences.  To provide some understanding of these efforts, and the procedural 

paralysis that has come to define this MDL, Petitioners refer to the urgent letters 

                                                 
6
 See Exhibit F, PEC and DEC Submissions of August 1, 2007. 
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sent to the district court over the last three years, at the district court’s request, 

advising it as to issues requiring the district court’s immediate attention.   

On November 16, 2007, the PEC wrote to the district court, stressing the 

need to move forward given the length of time which had elapsed already: 

It is now more than five years since the first of these cases was filed 

and more than six years since the tragic events that gave rise to this 

litigation. By the time of the conference, it will be more than four 

years since the JPML transferred and coordinated these actions in this 

Court. Although discovery is proceeding with respect to a handful of 

defendants, it is not even begun with respect to the large majority of 

defendants whose motions to dismiss remain pending. The discovery 

that is proceeding has been delayed by numerous disputes. We 

propose that the Court and the parties use the upcoming conference as 

an opportunity for a dialogue about how the progress of this case can 

best be advanced in order to meet the goals of an MDL proceeding to 

‘promote the just and efficient conduct” of the actions, see 28 U.S.C. 

§1407, in order to accomplish ‘the just, speedy, and inexpensive 

determination of every action’ envisioned by Rule 1 of the Federal 

Rules of Civil Procedure… Plaintiffs would like the opportunity to 

discuss with the Court what, if anything, can be done to expedite 

decisions on these motions. 

Exhibit G.  Petitioners also urged the district court to harmonize the 

procedural status of proceedings against common defendants across all cases 

within the MDL, noting that discovery was proceeding as to certain defendants in 

fewer than all cases, an inefficient circumstance that was undermining the goals of 

MDL consolidation and producing needless disputes: 

Plaintiffs would like to discuss with the Court our request that the 

Court extend to all cases denials of motions to dismiss that Judge 

Casey issued in some, but fewer than all, cases. This is particularly 

important because, except for jurisdictional discovery, discovery is 

proceeding only with respect to defendants whose motions to dismiss 

have been denied. Defense counsel have taken inconsistent positions 

as to how this principle is applied where motions have been denied in 
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some, but not all, cases, arguing in some instances that discovery 

cannot proceed in the cases where motions are still pending, and in 

others that any discovery taking place now must be applied to all 

cases, including those in which motions are still pending. 

Id.
7
 After the presiding district court judge postponed the scheduled January 

18, 2008 status conference to March 18, 2008 (over Petitioners’ objection), the 

parties briefed the district court again.  Petitioners requested that the district court 

utilize the session to address impediments to the parties’ discovery efforts, 

Defendants’ contention discovery, the application of Judge Casey’s rulings to other 

matters involving the same defendants, and the resolution of outstanding motions 

to dismiss.  That submission stressed, again: 

[T]he most pressing matter before the Court is the necessity for 

decision on the motions to dismiss.  By deciding even a limited 

number of these motions the court could do much to hasten the 

progress of key matters in these cases such as applying the proper 

pleading standard under Fed. R. Civ. P. 12(b)(6). 

Exhibit H, PEC Letter of March 13, 2008.  Noting that it had been ten 

months since the prior status conference, Petitioners urged the district court to hold 

the conference scheduled for March 18, 2008, stressing that it “would be beneficial 

toward advancing the litigation and would not be unduly burdensome in any 

manner for the parties.” Id.  Defendants agreed that the district court was prepared 

to resolve the long-pending motions to dismiss.  See Exhibit I, DEC Letter of 

March 14, 2008, at 2.  Instead, the district court ordered that the conference be 

postponed until July 15, 2008, while promising: 

All previously filed motions to dismiss are being reviewed and 

decided on an issue-by-issue basis. All subject matter jurisdiction 

                                                 
7
 This issue has yet to be resolved by Judge Daniels in the intervening three years. 
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motions to dismiss on the grounds of sovereign immunity are 

currently under consideration. A decision on that issue will be 

followed by decisions on all personal jurisdiction motions to dismiss, 

and motions to dismiss for failure to state a cause of action. 

See Exhibit J, Order of March 14, 2008.  Although it had been more than a 

year since the first and only Case Management Conference since transfer of the 

MDL, and three previously scheduled conferences had already been adjourned, the 

presiding district judge nevertheless postponed that July 15, 2008 conference until 

September 15, 2008.  By that point, there was even more to discuss: on August 18, 

2008, the Second Circuit affirmed the orders of dismissal of the late Judge Casey 

as to five foreign sovereign defendants, albeit on different grounds than those upon 

which Judge Casey had ruled in 2005.  See In re Terrorist Attacks of September 11, 

2001, 538 F.3d 71 (2008).  The parties promptly completed their supplemental 

briefing as to the decision’s impact in November 2008. 

Simultaneous with that November 2008 filing, the PEC further filed with the 

district court its list of Defendants as to which it agreed with the Defendants 

Executive Committee that the Second Circuit’s holding was dispositive, while 

clarifying the remaining grounds of disagreement as to the remainder – arguments 

as to the applicable pleading standards and jurisdictional test, primarily.
8
 See 

Exhibit K.  As of this date, Judge Daniels has not even entered any of the agreed-

upon dismissals, nor held argument nor issued rulings regarding the remainder.  No 

such motions have been decided since that date, nor has oral argument been held. 

                                                 
8
 Plaintiffs acknowledged that the issues presented in that appeal were dispositive 

as to the immunity defenses raised by two defendants – the Saudi Joint Relief 

Committee and Saudi Red Crescent – while reserving the right to argue on appeal 

that the Second Circuit had erred as to those legal issues.   
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The next scheduled conference – January 16, 2009 – was adjourned by the 

district court for six months.  Plaintiffs cited the “acute need” for this conference to 

be held and urged the presiding district court judge to take up the still-remaining 

preliminary Rule 12 motions to dismiss.  See Exhibit L, PEC Letter of July 8, 

2009.  In their separate filing, Defendants agreed that the Rule 12 motions should 

be resolved promptly.  See Exhibit M, DEC Letter of July 8, 2009, at 9.   

At that July 15, 2009 conference, the presiding district court judge promised 

to resolve the pending motions to dismiss through a series of decisions to be issued 

on a rolling basis before the end of 2009, and assured the parties that discovery 

would be proceeding expeditiously by January 2010: 

THE COURT: I would anticipate that all of the relevant decisions that 

need to be issued in order to move forward with discovery will be 

issued, a series of opinions by that time over the September through 

November time frame.  The initial decisions with regard to, 

particularly, immunity and some other issues will probably be the first 

series of decisions that I will issue in September. 

See Exhibit N, Transcript of Proceedings Before Judge Daniels dated July 15, 

2009, at 4. No such decisions have been issued, and discovery remains stalemated. 

The next scheduled case management conference was set for January 13, 

2010.  As no decisions had been issued despite the contrary assurances from the 

district court, Plaintiffs requested that the conference be held so that the presiding 

district court judge could update the parties as to its progress in resolving the 

motions to dismiss and otherwise advance the litigation.  Exhibit O, PEC Letter of 

January 6, 2010.  Instead, the presiding district court judge adjourned the 

conference for three months, suggesting that meaningful developments would 

transpire in the interim.  See January 11, 2010 Order, attached as Exhibit P. 
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During the next three months, the presiding district judge did not issue any 

decisions on the long pending Rule 12 motions, and it became apparent to 

Petitioners from the dialogue at the April 15, 2010 Conference that the presiding 

district court judge had not yet even arrived upon a firm approach for resolving the 

motions, or developed a strategy for key aspects of the management of the 

litigation following decisions on the motions to dismiss.  Although again 

promising that he would resolve the motions to dismiss shortly, much as he had in 

March 2008 and again in July 2009, the presiding district court judge expressed 

uncertainty as to whether he would be issuing a “decision” or multiple “decisions.”  

See Exhibit Q, Transcript of April 15 proceedings.  Moreover, despite the fact that 

the parties had already submitted proposals for the management of discovery 

several months earlier in response to the court’s request at the July 2009 

conference (which remained pending before the court), the presiding district court 

judge again asked the parties for discovery proposals at the April 2010 conference, 

suggesting that their earlier proposals had received no attention to that point.  The 

presiding district court judge also expressed uncertainty as to whether defendants 

whose motions to dismiss were granted should be given final judgments under rule 

54(b).  In sum, over the three years this MDL has been pending before the 

presiding district court judge, virtually no progress has been made, and no plan has 

been put in place to move this matter forward. 

2. The Delays Encountered Thus Far Have Resulted in Severe 

Prejudice and Threaten the Integrity of the Judicial Process 

The presiding district court judge’s failures to resolve the long pending 

preliminary Rule 12 motions and implement an active management strategy for 

this MDL have severely prejudiced Petitioners in their efforts to obtain justice and 
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accountability for the September 11
th
 Attacks, and undermined Congressional 

prerogatives and the integrity of the judicial process in a case with unique 

importance to the public as a whole.   

Not surprisingly given the length of time the Rule 12 motions have been 

pending, key defendants and witnesses have died during the delays experienced 

already.  Of particular note is the death of Khalid bin Mahfouz, who was alleged 

by Petitioners on the basis of evidence from the U.S. government to have played a 

central role in al Qaeda’s financial infrastructure, and to have orchestrated and 

assisted the terrorist activities of several other defendants.  Bin Mahfouz died on 

August 16, 2009, four years after his motion to dismiss was fully briefed in all 

cases.  A year prior to his death, Petitioners moved to compel his response to 

discovery while his motion to dismiss remained pending, arguing that he possessed 

singular information concerning the terrorism sponsorship activities of National 

Commercial Bank, a financial institution bin Mahfouz controlled and one of the 

few defendants as to which discovery was proceeding (pursuant to a decision 

issued by Judge Casey).  In January 2010, the magistrate judge denied the motion 

to compel, citing bin Mahfouz’s death while the motion was pending.
9
 The loss of 

the testimony from key witnesses and defendants like bin Mahfouz can never be 

redressed fully. 

                                                 
9
 Bin Mahfouz possessed personal knowledge concerning plaintiffs’ claims against 

a number of defendants, including but not limited to, National Commercial Bank, 

Saudi Binladin Group, the International Islamic Relief Organization, the Muslim 

World League, and others.  That information is now presumably lost. 
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In an effort to prompt some action that would serve to advance the litigation 

and avoid further prejudice, several of the Petitioners went so far as to warn the 

presiding district court judge of their very real fears that the continuing delays may 

prevent them from seeing any justice in their lifetimes.  Alice Hoagland, mother of 

one of the heroes from United flight 93, was among those plaintiffs who recently 

filed affidavits with the presiding district court judge raising such concerns, noting: 

I, along with the many families of others killed on September 11, 

2001, initiated this lawsuit in 2002, in order to obtain some measure 

of justice for my son’s death, to hold accountable those whose 

intentional acts facilitated the attacks, and to the extent possible, 

prevent it from happening again. 

It has been nearly 8 years since we filed this lawsuit, and I understand 

that the claims against nearly all of the defendants still have not 

proceeded beyond initial motions stage and the Court has prevented 

the plaintiffs from learning even the most basic information about the 

defendants, including information about a number of defendants that 

have been designated as terrorists by the U.S. government for years. 

I fear that continued delays in this litigation will prevent me from ever 

seeing justice for my murdered son in my lifetime. 

See Exhibit R, Affidavit of Alice Hoagland, February 1, 2010.   

The delays and judicial inattention encountered over the last several years 

have also impaired Petitioners from conducting effective discovery directly as to 

the few defendants whose motions were decided prior to the 2007 transfer of the 

MDL.  As discussed above, the presiding district judge has failed to act on 

Petitioners’ long-outstanding request, dating from the time of the initial transfer of 

the MDL, that the district court harmonize the procedural status of claims against 

defendants whose motions were previously denied in fewer than all cases by Judge 

Casey.  This inaction has caused unnecessary disputes among the parties, and 
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undermined the most fundamental goals of MDL consolidation.  For example, 

defendant Jamal Barzinji, whose motion to dismiss was denied in the Federal 

Insurance case but not addressed in any of the other pending actions, has argued 

that only the Federal Insurance plaintiffs are permitted to conduct discovery as to 

him at this time, going so far as to object to the service of any written discovery 

responses upon plaintiffs in the remaining actions.  In contrast, defendant NCB has 

argued that all plaintiffs are bound by the discovery conducted as to it in the 

Burnett and Ashton cases, a position that precipitated an intense procedural dispute 

which has been the subject of extensive briefing dating back to April 2007, but has 

never been addressed by the presiding district court judge.   

Further compounding matters, the presiding district court judge has left in 

place a stay on discovery as to defendants with pending motions to dismiss 

established by Judge Casey in the initial Case Management Order in 2004, when 

the court expected that all motions to dismiss would be resolved quickly.
10

 See 

Exhibit S, Case Management Order No. 2 at ¶ 17.  As a result of this stay, 

Petitioners have been unable to pursue discovery from defendants with direct 

knowledge relevant to their claims against other defendants as to whom discovery 

is proceeding, as was the case with regard to Plaintiffs’ efforts to obtain discovery 

from NCB’s former chairman Khalid bin Mahfouz and the architect of NCB’s 

Islamic Banking Division, Yassin al Kadi.  Al Kadi is an Executive Order 13224 

terrorist designee, and is alleged by Petitioners to have orchestrated NCB’s 

sponsorship of al Qaeda in concert with bin Mahfouz.  Because those defendants’ 

                                                 
10

 That Case Management Order contemplated that all liability discovery in the 

MDL would be completed by April 15, 2006.  See Exhibit S at ¶ 19. 
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motions to dismiss have never been decided, despite having been fully briefed in 

2005, the stay has prevented Petitioners from pursuing discovery from them in 

relation to NCB.  Far more troubling, even though the stay has precluded plaintiffs 

from obtaining discovery from these and other defendants with direct knowledge 

of facts relevant to plaintiffs’ theories of jurisdiction and liability as to NCB, the 

presiding district court judge has authorized NCB to file a renewed Motion to 

Dismiss for lack of personal jurisdiction.  For obvious reasons, an approach which 

closes jurisdictional discovery as to one defendant before plaintiffs have even had 

an opportunity to conduct any discovery as to related parties is deeply prejudicial, 

and inimical to the goals of MDL consolidation.   

The presiding district court judge’s failure to issue a ruling on any of the 

long-pending motions to dismiss for lack of personal jurisdiction has also 

prevented the magistrate judge designated to manage the discovery process from 

resolving critical disputes between the parties.  In this regard, a decision issued by 

the magistrate judge on January 13, 2010, addressing a number of discovery 

disputes concerning NCB that were originally brought to the presiding district 

court judge’s attention in August 2007 and referred to the magistrate judge for 

resolution in July 2008, is telling.  See Exhibit T.  One of the main disputes at issue 

concerned Petitioners’ efforts to obtain discovery concerning NCB’s direct 

sponsorship of al Qaeda in support of their theories of specific jurisdiction as to 

NCB.  Sadly, more than two years after the dispute was referred to him, the 

magistrate judge ruled that the absence of any decision by the presiding district 

court judge concerning the legal standards governing specific jurisdiction theories 

precluded him from resolving the dispute: 
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Plaintiffs hope to establish that NCB was not merely a passive donor 

to organizations that financed al Qaeda’s terrorist activities, but an 

active participant in the efforts of Bin Mahfouz and al Qadi to use its 

“infrastructure and resources to build and sustain Muwafaq, for the 

purpose of enabling al Qa[e]da to realize its stated ambition to attack 

America.” (Carter Letter III at 5).  Predictably, the parties disagree as 

to whether these allegations, if proved, would be sufficient to establish 

jurisdiction over NCB on a “purposefully directed” theory.  

Reasonable observers could disagree as to the adequacy of the 

Plaintiffs’ prima facie showing in light of the Second Circuit’s 

decision in Terrorist Attacks III.  In these circumstances, Judge 

Daniels should have the opportunity to consider in the first instance 

whether the conduct alleged by the Plaintiffs is sufficient to bring 

NCB within the Court’s jurisdiction. Because it is possible that Judge 

Daniels will conclude that the Plaintiffs’ theories of specific 

jurisdiction are not viable under Terrorist Attacks III, NCB should not 

be subjected to extensive additional discovery before he decides the 

issue. 

Moreover, the Plaintiffs clearly have reason to fear that NCB’s 

motion will remain pending for some time after it is fully briefed 

because Judge Daniels has expressed an intention to deal first with 

defense motions challenging the Court’s subject matter jurisdiction. 

(See Docket No. 2072) (Order dated Mar. 14, 2008). This raises the 

spectre that potentially valuable information responsive to the 

Plaintiffs’ document requests might be destroyed in the ordinary 

course of business while the NCB motion is pending. 

Exhibit T, January 13, 2010 Order at pp. 32-33.  In other words, more than 

two years after the discovery dispute was referred to the magistrate judge, the 

absence of a single decision by the presiding district judge on a pending motion to 

dismiss for lack of personal jurisdiction compelled the magistrate judge to refer the 
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issue back to the presiding district court judge, even in the face of the “spectre” 

that valuable evidence would be destroyed as a result of the delays.
11

  

IV. REASONS FOR ISSUING THE WRIT 

The extraordinary inaction by the district court in the management of this 

important MDL proceeding, involving claims from a singularly horrific event in 

American history, warrants intervention by this Court to rescue this litigation from 

its current dire state.  Indeed, a writ of mandamus removing this case from its 

current judicial assignment is the only means through which the parties’ due 

process rights can be vindicated and this litigation administered in accordance with 

the Federal Rules of Civil Procedure, the statutes governing multidistrict litigation 

and the procedures outlined by the Federal Judicial Center for handling complex 

litigation.  See, e.g., Manual on Complex Litigation 4
th
 §§10-11, 20-22, Fed. R. 

Civ. P. 1. 

                                                 
11

 Relevant documentary evidence has almost certainly been destroyed in the 

interim, and defendants’ assets moved.  Not only have Plaintiffs been harmed, but 

even in this uniquely contentious litigation certain defendants have argued they 

suffer from the same frustration, asserting that they have been harmed by these 

delays as well.
 11

 See, e.g., Exhibit U, Letter of August 1, 2007 by Martin J. 

Schwartz, Counsel for Banco del Gottardo, to the Court: “BDG’s motion to 

dismiss pursuant to Rule 12(b)(6) has been sub judice since December 1, 2005.  

The continued pendency of a baseless lawsuit accusing BDG of culpability in 

connection with the most horrific acts of terrorism ever perpetrated against the 

United States casts a long shadow over BDG’s business reputation.” 

  Judge Daniels has taken no action as to Banco del Gottardo. 
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A. The Law of Mandamus 

In the context of case management, mandamus is a remedy which this and 

other Circuits have employed against recalcitrant judges.  “There can be no doubt 

that, where a district court persistently and without reason refuses to adjudicate a 

case properly before it, the court of appeals may issue the writ ‘in order that [it] 

may exercise the jurisdiction of review given by law.’” Will v. Calvert Fire Ins. 

Co., 437 U.S. 655, 661-62 (1978), citing Insurance Co. v. Comstock, 16 Wall. 258, 

270 (1873).  “Traditional use of the writ in aid of appellate jurisdiction both at 

common law and in the federal courts has been to confine an inferior court to a 

lawful exercise of its prescribed jurisdiction or to compel it to exercise its authority 

when it is its duty to do so.” Will, 437 U.S. at 661.
12

  

Such a writ was successfully obtained in the In re IBM antitrust litigation, 

which began in the waning days of the Lyndon Johnson presidency and extended 

into 1982, at which point the parties sought approval from the district court to enter 

an agreed dismissal of the claims.  When the Judge decided to raise sua sponte a 

new jurisdictional question to delay even further consideration of the dismissal 

agreement, the parties sought a writ of mandamus from the Second Circuit to move 

the case forward.  This Circuit granted the writ, stating that the Judge “clearly 

abused his power by taking such a substantial amount of time to resolve what we 

                                                 
12

 See, e.g., Potomac Elec. Power Co. v. Interstate Commerce Comm’n, 702 F.2d 

1026, 1032 (D.C. Cir. 1983) (ordering ICC to issue a decision within 60 days 

because “if review is denied until the Commission’s decision, there will be no 

effective remedy for the parties harmed by the Commission’s delay, even if that 

delay directly contravenes the intent of Congress in enacting” the statute in 

question.) 
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have shown to be a clear-cut issue.” In re IBM Corp., 687 F.2d 591, 603 (2d Cir. 

1982).  The writ directed the lower court “(1) to cease his consideration of whether 

the parties must comply with the Tunney Act before their stipulation of dismissal 

may become effective; and (2) to dispose promptly of any matters presented by the 

parties necessary to effectuate the conclusion of this litigation, especially with 

respect to the needless storage of documents.” Id. at 604. 

That case involved mere months of delay, and hundreds of thousands of 

dollars in attorney time wasted by delay.  Here, given the size of the multidistrict 

litigation and the three years of unconscionable delay under the presiding district 

court judge, those costs are easily in the millions of dollars – let alone the potential 

billions of dollars in recovery to which Petitioners believe they are entitled which 

has been withheld from them. 

In In re Sharon Steel Corp., 918 F.2d 434 (3d Cir. 1990), similarly, the Third 

Circuit issued mandamus against a district court judge who had willfully refused to 

rule upon a motion for reconsideration.  “By refusing to rule on [defendant] 

ARCO’s motion to reconsider, the district court … has failed to exercise its 

judicial power, which in turn has inhibited this Court’s exercise of appellate 

jurisdiction.  The issuance of a writ of mandamus is therefore appropriate…. The 

district court had a duty to dispose of [ARCO’s] motion, a duty inherent in a 

judicial system which guarantees a conditional right to an appeal.  The district 

court failed to perform this duty, choosing instead to block ARCO’s avenue of 

appeal, thereby frustrating our jurisdiction.” Id. at 436-37 (emphasis added).  See 

also Maloney v. Plunkett, 854 F.2d 152 (7th Cir. 1988). 

B. Case Assignment in the Southern District of New York 
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Two local rules from the Southern District’s Rules for the Division of 

Business Among District Judges govern the reassignment of cases within the 

District.  First is the rule regarding the judicial obligation to release cases “in the 

interest of justice or sound judicial administration.” 

Rule 22. Reassignment of Cases 

The judge to whom the case is assigned may reassign it in the interest 

of justice or sound judicial administration. If the Judge to whom the 

case is assigned determines that it should be reassigned, it is sent to 

the clerk for reassignment. If upon reassignment there is a dispute as 

to the proper place of holding court, it will be referred to the 

Assignment Committee for final determination. If the case is 

reassigned, it will be reassigned as if it were a new filing, but will 

retain its original case number. 

If the Judge is unwilling to release a case he has failed to administer 

soundly, the Assignment Committee is empowered to remove it from him: 

Rule 19. Transfer of Cases Because of Death, Resignation, 

Prolonged Illness, Disability, Unavoidable Absence, or Excessive 

Backlog of a Judge 

The assignment committee shall, in the case of death or resignation, 

and may, in the event of prolonged illness, disability, unavoidable 

absence of an assigned judge, or the build up of an excessive backlog, 

transfer any case or cases pending on the docket of such judge by 

distributing them as equally as is feasible by lot, to all remaining 

active judges and to such senior judges who are willing and able to 

undertake them. 

It is the “buildup of an excessive backlog” prong upon which Petitioners 

herein rely.  The Assignment Committee defined this metric in Securities And 

Exchange Commission v. Drexel, Burnham, Lambert, Inc., 1989 U.S. Dist. Lexis 

4651 (S.D.N.Y. 1989), in which parties jointly petitioned the Committee to 

reassign an action.  While the petition therein was denied, the Committee made 
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clear that this evaluation included objective scrutiny of the judge’s entire docket as 

well as consultation with chambers.  “The docket of Judge Pollack is entirely 

current. He advises that he is ready, willing and able to entertain a joint application 

to have these judgments entered, and if approved, administered.” Id. at *2. 

Precedent supports this Court’s power to transfer cases based upon delay.  

“An order of the Judicial Council reassigning cases (or providing an impartial 

mechanism for doing so) to address judicial delay falls within the broad mandate of 

section 332(d).” United States v. Colon-Munoz, 318 F.3d. 348, 354-55 (1st Cir. 

2003), citing Chandler v. Jud. Council of the Tenth Cir., 398 U.S. 74, 98-102 

(1970) (Harlan, J., concurring).  The Fifth Circuit concurred in In re McBryde, 117 

F.3d 208 (5th Cir. 1997), noting that “cases affirming a judicial council’s exercise 

of its power under § 332 typically involve judicial council rules promulgated to 

alleviate judicial delay or prevent ‘chaos.’” Id. at 227. 

C. Immediate Reassignment of this MDL to a Judge With Unique 

Experience and Vision is Necessary to Preserve the Integrity of the 

Judicial Process and Protect the Rights of the Parties 

 As the discussion set forth above makes clear, this MDL has fallen into a 

procedural black hole, and reassignment of the MDL pursuant to the legal 

standards described above represents the only viable path.  Nearly 100 preliminary 

Rule 12 motions to dismiss have now been pending for at least four years.  The 

presiding district court judge’s failure to resolve those motions, and to actively 

manage this MDL, have paralyzed the limited discovery proceedings ongoing as to 

defendants whose motions were decided by Judges Robertson and Casey.  In the 

meantime, critical defendants and witnesses have died, and evidence directly 
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relevant to these claims concerning responsibility for the September 11
th

 Attacks 

has been irretrievably lost.   

Significantly, the resolution of the long-pending motions to dismiss will 

only add to the complexity of this MDL, and present greater challenges to the 

judge managing the litigation.  Indeed, given Petitioners’ well settled right to 

amend their pleadings,
13

 decisions on the pending motions are simply a first step in 

the proceedings as to the majority of the defendants.  Repleading is likely in many 

cases, which may very well prompt another round of motions to dismiss.  Further, 

certain defendants are likely to seek final judgments under 54(b), requiring the 

presiding judge to develop an efficient and coherent strategy for inevitable appeals 

to this Court.  At the same time, the scope of ongoing discovery will expand 

exponentially.  Given the history of proceedings before the presiding district court 

judge over the last three years, Petitioners believe that a judge with greater 

experience in the management of MDL proceedings should be designated to meet 

these unique challenges.   

Difficulties encountered by other plaintiffs in more routine litigation before 

the presiding district court judge further counsel against entrusting this important 

and difficult MDL to him going forward.  In 2004, a New York Times article 

detailed significant delays encountered by plaintiffs in other cases pending before 

                                                 
13

 Under Fed. R. Civ. P. 15(a) as interpreted by this Circuit, leave to replead shall 

be freely given when justice so requires, this is especially true in cases applying the 

standards of Twombly and Iqbal to complaints filed prior to those decisions being 

rendered.  See Perez v. Time Moving & Storage, Inc., 2009 U.S. Dist. LEXIS 

17065, *2 (S.D.N.Y. Jan. 15, 2009); Mastafa v. Australian Wheat Bd. Ltd., 2008 

U.S. Dist. LEXIS 73305, *35 (S.D.N.Y. Sept. 25, 2008). 
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the presiding district court judge.  See Benjamin Weiser, “Judge’s Decisions Are 

Conspicuously Late,” The New York Times (Dec. 6, 2004), attached as Exhibit V, 

which notes in part: 

[T]here is one unchallenged king of delayed decisions: Judge George 

B. Daniels of Federal District Court in Manhattan, who, the latest 

statistics show, had 289 motions in civil cases pending for more than 

six months, by far the highest total of any federal judge in the 

nation.… [O]f about 1,500 active and senior Federal District Court 

judges and magistrates in the United States, none come close to Judge 

Daniels’s record of motions that have been awaiting action for more 

than six months, according to the fall 2003 list, the most recent 

available. 

The judge’s total is more than 100 ahead of the second-ranked judge, 

who is from South Carolina and has 171. On the Manhattan federal 

bench, Judge Daniels has more than three times the number of these 

motions than the next judge, who has 91.  

… . If there has been a common course in the cases pending before 

Judge Daniels, it is this: the plaintiffs and their lawyers wait one, two, 

or three years for a ruling, growing increasingly restless and 

perplexed. When they are completely exasperated, they write to the 

appeals court. Judge Daniels then usually acts. In some cases, the 

appeals court would respond by issuing a brief order that said it would 

not intervene immediately, but that the plaintiff could come back if 

the judge did not act within a specific period, like 30 days. 

But court records and interviews make clear that by then, the damage 

was often done. 

The reporter noted that in at least eight recent cases, aggrieved litigants had 

sought mandamus action from this Circuit as to Judge Daniels’ case management 

practices, asking this Court to require him to resolve pending motions.  Petitioners 

have located four such cases: In re Michael J. Hall, 03-3115 (mandamus denied 

with leave to refile within 90 days if motion not ruled upon); In re Regina Adams, 



 

 29 

03-3096 (mandamus denied with leave to refile within 30 days if motion not ruled 

upon); In re Charisse Johnson, 03-3099 (same); and In re Jose Soto, 01-3070 

(mandamus denied “because we have no reason to doubt that the district judge will 

rule on petitioner’s 28 U.S.C. 2254 motion with reasonable promptness.”) 
14

 

V. CONCLUSION 

Section 10.13 of the Manual for Complex Litigation, 4th instructs that 

management of complex litigation should be active, substantive, timely, and fair.  

Federal Judicial Center, Manual on Complex Litigation, 4
th
 at §10.13.  In no way 

has the presiding district court judge abided by these simple principles.  The parties 

to this litigation have been subject to delay for far too long.  In this litigation in 

particular – which seeks to provide justice for victims and accountability for the 

sponsors of the September 11th Attacks – it was particularly incumbent upon the 

federal courts to resolve these manners expediently.   

As another Court in the Southern District of New York properly recognized 

in a closely related context almost two years ago, concerns regarding the age and 

health of the September 11 plaintiffs require the courts to work expeditiously to 

resolve disputes: 

                                                 
14

 The Soto case involved an HIV-positive inmate who had filed a habeas petition 

pro se in August 2000.  Assigned to Judge Daniels, Soto wrote to this Circuit in 

September 2001 seeking judicial assistance in advancing his case.  Following this 

Court’s order two months later, this Court’s expectation of “reasonable 

promptness” instead led to nineteen months of delay before Judge Daniels would 

even assign the matter to a Magistrate Judge, who issued a report within two days 

recommending that the petition be dismissed as moot, as Soto had passed away the 

previous month.  It nevertheless required Judge Daniels ten months to issue an 

order adopting the report and dismissing the case. 
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There already have been two interlocutory appeals in the cases against 

the City, slowing progress by several years. According to newspaper 

reports, various of the plaintiffs have died or experienced grave 

consequences to their health while these cases are pending, and claim 

substantial prejudice from delays. More than six years have passed 

since September 11, 2001, and much judicial effort has been expended 

in moving these cases toward resolution or trial. Another delay would 

cause severe prejudice to many of the litigants. 

WTC Captive Ins. Co. v. Liberty Mut. Fire Ins. Co., 537 F. Supp. 2d 619, 

629 (S.D.N.Y. 2008) (Hellerstein, J.). 

Sadly, Petitioners have already suffered such prejudice.  Rule 1 of the 

Federal Rules of Civil Procedure requires the Court to “construe[] and administer 

[the rules] to secure the just, speedy, and inexpensive determination of every action 

and proceeding.” Because the current chief presiding judge’s handling of this 

litigation has caused it to be unjust, stagnant and massively expensive, he must be 

removed from this case, either by forcing him to surrender this litigation or 

commanding the Assignment Committee of the Southern District of New York to 

take it from him, so that this MDL matter can be reassigned to a judge with the 

unique skill, experience, and proven track record in the management of complex 

MDL proceedings to advance this litigation efficiently to resolution. Petitioners 

truly have no other adequate means to obtain the relief we seek. 

Dated: June 3, 2010   Respectfully Submitted, 
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CERTIFICATE OF SERVICE 

 

I, Adam C. Bonin, counsel for Petitioners, certify and affirm that on this 3
rd

 

day of June, 2010, I served a copy of this Emergency Petition for a Writ of 

Mandamus and all accompanying exhibits upon all counsel to In re Terrorist 

Attacks of September 11, 2001, 03-MDL-1570, via electronic mail. 

Additional copies were served via hand delivery on the Hon. George B. 

Daniels of the Southern District of New York, the Hon. Frank Maas, and the Hon. 

Loretta A. Preska, Chief Judge of the Southern District of New York and chair of 

the Assignment Committee for the Southern District of New York, at the Daniel 

Patrick Moynihan United States Courthouse, 500 Pearl Street, New York, NY, 

10007. 

 

      ______/s/_________________ 

      Adam C. Bonin 


