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Anticipate and counter consumer 
misuse and assumption of risk 
defenses to keep the focus where it 
belongs—on the defective product.
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P
roducts liability defen-
dants often attempt 
to reduce or elimi-
nate their liability for 
consumers’ injuries 
by arguing that the 
consumer misused the 
product or assumed the 

risk of its use. For example, while making 
hamburger patties, a chef uses his hand 
rather than a supplied metal rod to feed 
the meat into a meat grinder. His hand 
becomes stuck in the grinder, and he loses 
a finger. If the chef was aware of the risks 
in using his hand to feed the grinder, or 
if doing so was contrary to the device’s 
unambiguous instructions, his product 
defect claims could be thwarted by misuse 
or assumption of risk.1 

When these defenses are invoked, a 
serious injury from a defective product 
can result in a small settlement or 
no settlement at all. Be aware of the 
elements of these defenses, know when 
they apply, and identify who has the 
burden of proof—and plan your discovery 
accordingly. 

Defendants often assert misuse when a 
plaintiff’s use of a product is “unreasonable 
and unforeseeable”2 or contrary to the 

  A 
DANGEROUS 
 BLAME 
    SHIFTING 
GAME

product’s warnings or instructions. 
Assume, for example, that the chef 
attempted to cook the hamburgers on 
a sauna heater, not on a grill, and was 
injured when a fire ensued—such a 
use would arguably be unreasonable, 
unforeseeable, and contrary to the sauna 
heater’s instructions.3 

Some jurisdictions consider misuse 
an affirmative defense, so the defendant 
must plead and prove that the plain-
tiff ’s use was neither reasonable nor 
foreseeable, while others require the 
plaintiff to show that the product was 
unsafe during a reasonably foreseeable 
use.4 At the outset, determine whether 
your jurisdiction has form jury instruc-
tions on misuse, and if so, identify the 
specific elements and the party with the 
burden of proof. 

When misuse is raised as an affirma-
tive defense, establish that your client 
used the product in a reasonable and 
foreseeable manner. “A product is not 
‘misused’ merely because the manufac-
turer intended that it be used in a different 
manner; [rather] the manufacturer must 
show that the use which caused the injury 
was not reasonably foreseeable.”5

For example, while an automaker may 

not intend for its cars to be involved in 
collisions, these incidents are foreseeable 
and often occur even when motorists are 
driving reasonably. Many courts do not 
allow a plaintiff’s misuse in causing the 
collision to reduce the manufacturer’s 
liability in crashworthiness cases.6  

Defendants also may allege the plain-
tiff failed to “read and heed an adequate 
warning.”7 This kind of misuse is based 
on the view that a product cannot be 
defective or unreasonably dangerous if 
its warnings make that product “safe for 
use if . . . followed.”8 To preserve a design 
defect claim, focus on the warnings’ inade-
quacy or inability to make the product safe. 

For example, assume a consumer 
purchased a commercially available 
sprayable chemical mold remover for a 
home improvement project. The mold 
remover’s label states “may irritate eyes” 
and “goggles may offer some protection.” 
He wears goggles when using the remover 
and does not suffer any eye injuries, but 
his lungs are damaged from inhaling the 
product’s vapors. 

Although the manufacturer knew of 
the inhalation risk, the product’s instruc-
tions did not identify that hazard or 
provide any instructions on how to use 
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the product to avoid it. As such, the prod-
uct’s warning was both inadequate and 
incapable of making the remover safe to 
use. Moreover, many states reject the idea 
that warnings, even “those determined to 
be accurate, clear, and unambiguous,”9 can 
“insulate manufacturers from their duty 
of safe design,”10 as does The Restatement 
(Third) of Torts: Products Liability.11   

The type of assumption of risk that is 
often at issue in products liability cases is 
secondary implied assumption of risk.12 
This common-law implied assumption of 
risk is a true affirmative defense and may 
apply if a plaintiff knowingly, voluntarily, 
and either reasonably or unreasonably 
encounters a risk created by a defen-
dant’s negligence.13 For example, if 
someone notices one of his truck’s tires 
is underinflated but drives at excessive 
speeds during a rainstorm and is subse-
quently injured when the tire blows out, 
his claims against the tire manufacturer 
may be reduced or barred outright.  

Nevertheless, many jurisdictions have 
codified variations of implied assumption 
of risk: Some reduce a plaintiff’s recovery,14 
while others bar recovery.15 Analyzing 
a plaintiff ’s knowledge and awareness 
of a product’s risks usually “involves a 
subjective inquiry into the plaintiff’s state 
of mind,” not an assessment of “what a 

such results often requires 
extensive expert and third-party 
discovery and briefing.19 
If you decide to move forward, 

address misuse and assumption of risk 
proactively in the complaint. Regardless 
of who has the burden of proof, allege 
facts showing no misuse or assumption 
of risk.20 Assert that your client’s use 
of the product was reasonable under 
the circumstances, foreseeable to the 
defendant, and consistent with the 
product’s labeling. Also allege that the 
plaintiff was unaware of the product’s 
dangers. Even if these allegations are 

ASSERT THAT YOUR 
CLIENT’S USE OF 
THE PRODUCT WAS 
REASONABLE UNDER 
THE CIRCUMSTANCES, 
FORESEEABLE TO 
THE DEFENDANT, AND 
CONSISTENT WITH THE 
PRODUCT’S LABELING.

4. Retain experts based on product 
type and conduct a presuit 
inspection. Carefully document 
any evidence related to the client’s 
product use (for example, in a 
seat belt defect case, it is crucial 
to document “witness marks,” the 
faint yet discernable physical signs 
on a latch plate, retractor, or the belt 
itself that indicate seat belt usage).  

5. Review post-incident medical 
records. While positive clinical test 
results for drugs or alcohol may 
be deemed irrelevant to misuse or 
assumption of risk,18 challenging 

reasonable or normal person would or 
should have known and understood in 
similar circumstances.”16

Look to see whether your jurisdiction 
has form jury charges on assumption of 
risk, and then consider how the plaintiff’s 
education, training, or experience with 
the product may show a lack of aware-
ness. Keep in mind that “the assumption 
of risk determination is peculiarly one of 
fact for a jury to resolve.”17

Case Intake and Pleadings
To determine whether assumption of 
risk or misuse may be at play in your 
products liability case, as part of your 
case intake analysis, be sure to:
1. Locate the product, send an 

evidence preservation letter, and 
request a prompt presuit inspection. 

2. Obtain any witness statements 
and reports from investigating 
authorities. Contact witnesses who 
are not represented by counsel. 

3. Review manufacturer websites 
for product labels and any hazard 
identification or cautionary 
statements, and search government 
websites for prior complaints 
or incidents involving the same 
product.   

denied, you can inquire about the factual 
bases for those denials later in discovery. 

Review the defendant’s answer for 
allegations of misuse or assumption of 
risk. The Federal Rules of Civil Proce-
dure and certain state counterparts deem 
assumption of risk a waivable affirma-
tive defense.21 Some jurisdictions simi-
larly categorize misuse as an affirmative 
defense.22 Courts have not consistently 
applied the heightened plausibility 
pleading standards imposed in Ashcroft 
v. Iqbal and Bell Atlantic Corp. v. Twombly 
for affirmative defenses,23 and they may 
dismiss or strike misuse or assumption 
of risk if they are not adequately pleaded. 
Then, frame your discovery requests 
related to user conduct accordingly. 

Discovery 
Once you’ve identified which defenses 
may be asserted, tailor your discovery 
plan accordingly.

Protective orders. Avoid restrictive 
protective orders that can limit your access 
to pertinent evidence.24 While defendants 
want to prevent disclosure of sensitive 
information to their competitors, their 
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proposed protective orders usually do far 
more. Orders may broadly define “confi-
dential” material, prohibit disclosure of 
information both to plaintiff attorneys 
with similar cases and to government 
agencies with oversight authority, and 
require destruction of those documents 
at the end of the case.

To avoid such provisions, proactively 
circulate a sharing protective order with 
your initial discovery.25 This puts the 
burden of establishing a need for more 
restrictive terms on the defendant and 
preempts any eleventh-hour claim that 
the defendant cannot respond without a 
nonsharing order. 

If the defendant does not agree to your 
proposal, bring the issue before the court 
immediately. Note that sharing orders 
promote proportionality and just, speedy, 
and inexpensive case resolution and that 
the “overwhelming consensus” is that 
discovery sharing “is appropriate and 
does indeed increase court efficiency.”26 
Also note that the Manual for Complex 
Litigation says that “relevant discovery 
already completed should ordinarily be 
made available to litigants in the other 
cases”27 and that both the Consumer 
Product Safety Commission and the 
National Highway Traffic Safety Admin-
istration oppose nonsharing orders as 
contrary to public safety.28 

The Federal Rules of Civil Procedure 
allow you to probe the facts supporting 
misuse and assumption of risk defenses. 
Rule 26(a) requires a defendant to initially 
disclose the witnesses, the documents, 
and the electronically stored informa-
tion (ESI) it “may use to support its claims 
or defenses.” Rule 26(b)(1) authorizes 
discovery on nonprivileged, proportional 
matters “relevant to any party’s claim or 
defense.”29 

Courts also have found that “interrog-
atories which seek opinions or conten-
tions that call for the application of law 
to facts are proper”30 and that “there is 
no substantive, meritorious reason for 
not allowing ‘contention’ requests for 

production.”31 The plaintiff may request 
disclosure of “the ‘material’ or ‘principal’ 
facts that support each defense.”32 But be 
specific: Seek materials relating to the 
plaintiff ’s reasonable and foreseeable 
use, such as the defendant’s promotional 
materials, market surveys, studies on the 
effectiveness of the product’s labeling, 
and consumer complaints or lawsuits 
stemming from prior injuries.

The client depo. When contesting 
assumption of risk and misuse, the 
most important deposition is likely your 
client’s. Discuss the asserted user conduct 
defense in advance, including claims that 
your client knew of the risks and acted 
unreasonably in using the product. Talk 
through how to best respond to overly 
broad propositions defense counsel might 
raise, such as: “Would you agree that a 
reasonable person inspects a product 
before using it?” 

Deposing defendants’ representa-
tives and experts. A “Rule 30(b)(6) 
notice of deposition that seeks the factual 
bases for another party’s claims or 
defenses is proper,”33 as is “inquiry 
regarding a corporation’s legal posi-
tions.”34 A well-crafted Rule 30(b)(6) 
notice accompanied by a Rule 30(b)(2) 
subpoena helps identify and debunk 
allegations of user misconduct by 
establishing that the defendant was 
aware of prior instances when other 
consumers were injured while using the 
same product in similar circumstances, 
undercutting the defense argument that 
your client’s use of the product was 
unforeseeable or unreasonable.

Deposing a defense expert about prior 
testimony for the defendant in similar 
cases may help refute the supposed 
unforeseeability and unreasonableness 
of your client’s conduct. For example, if 
the expert has previously investigated 
and opined on prior similar incidents 
involving the defendant’s product, he 
or she may be forced to concede that 
your client’s product use was neither 
unforeseeable nor unreasonable. But 

plan to depose defense experts after 
the Rule 30(b)(6) deposition—then the 
corporation’s position on the plaintiff ’s 
misuse and assumption of risk cannot be 
contradicted by its experts later. 35

Offensive Summary 
Judgment Motions
Under Rule 56(a), a plaintiff is entitled to 
summary judgment on each affirmative 
defense36 and can prevail by showing that 
the defendant’s evidence is insufficient 
to establish an essential element of that 
defense.37 At the conclusion of discovery, 
assess whether evidence shows that the 
defendant knew of prior incidents of 
people being harmed while using similar 
products in the same manner. If so, 
your client’s use should not be consid-
ered unforeseeable, rendering a misuse 
defense subject to summary judgment. 
And when the defendant has asserted 
assumption of risk but lacks admissible 
evidence to establish the user’s subjec-
tive awareness of the defect or of the 
dangers it posed, summary judgment 
may be warranted. 

Excluding Evidence on  
User Conduct
Regardless of whether you prevail on 
an offensive summary judgment motion 
targeting the defendant’s assumption of 
risk or misuse defenses, move to exclude 
certain evidence about user conduct. 

In many jurisdictions, an alleged 
failure to heed a product’s putatively 
adequate warnings is irrelevant to the 
plaintiff ’s ability to establish a design 
defect claim, so such evidence should be 
barred.38 Similarly, without an exhaus-
tive factual foundation, a defendant 
should not be allowed to introduce 
evidence about the alleged absence of 
prior incidents to support arguments 
that the plaintiff ’s specific conduct was 
unreasonable or unforeseeable.39 

If a defendant tries to introduce 
circumstantial evidence about what 
the plaintiff must have known about a 
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product’s hazard, counter that assump-
tion of risk is fundamentally a subjec-
tive test, so supporting circumstantial 
evidence “must be sufficient to permit an 
inference that . . . the plaintiff was willing 
to take his or her chances.”40 Defense 
experts’ opinions about the plaintiff ’s 
conduct defying “common sense” are 
insufficient.41 Move to exclude a defen-
dant’s assumption of risk evidence if it 
fails to address the plaintiff ’s subjective 
knowledge about the product and its 
hazards.  

Defendants may argue that the 
plaintiff was impaired or violating 
occupational regulations when using 
the product. If defendants present 
medical records or investigative reports 
to support claims that a plaintiff was 
impaired, look for any issues in sampling, 
chain of custody, testing, or interpreta-
tion of results, and move to exclude such 
evidence. And if the defendant alleges 
that the plaintiff ’s actions violated 
occupational regulations, counter that 
“OSHA regulations are not relevant 
to the liability of a manufacturer to an 
employee of an industrial consumer,”42 
so evidence that the plaintiff violated 
such standards should be excluded. 

A finding that your client misused 
a product or assumed the risk of their 
injury could be fatal to the case, so iden-
tifying potential affirmative defenses and 
countering them early can be crucial. 
Deflect a defendant’s victim-blaming, 
and keep the focus of your litigation 
where it belongs: on the unreasonably 
dangerous condition of the product that 
injured your client. 
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